
BEFORE THE COMMISS]ONER OF

POLITICAL PRACTICES

In the Matter of the
Complaint Against SEVEN-UP
PETE JOINT VENTURE

ST]MI{ARY OF FACTS AI{D STATEMENT OF FINDINGS

James D. Jensen, Executive Director of the Montana

Environmental fnformation Center, filed a complaint against the
Qorron-TTn Da+- ^ JOint VentUfe (Sewen-ITn Peto\ .Fho nnmnl :i -F al I ^^^dvurruu!s \uuvurr vy r 9uE/ , f rlg 9vilt}/lqf 11u af IEycS

that Seven-Up Pete violated Mont. Code Ann. SS 5-7-208 and 5-'7-209

by failing to report lobbying expenditures and knowingly filing a

f a I ca arr^nat ' rl af- a rannrt-!qrDU/ u!!vrrsOllS, OT InCOmp,-,-

SI'MM;ARY OF FACTS

1. Seven-Up Pet.e is a partnership between phelps Dodge

Mining Company and Canyon Resources Corporation. Seven-Up Pete has

proposed a large gold mining operation west of Lincoln, Montana.

2. Seven-Up Pete filed wit.h the Commissioner of Political

Practi-ces (Commissioner) a "Principal's Lobbying Report", dat.ed May

30, 1995. The report, designated a form L-5 by the commissioner's

office, contained information regarding lobbying by Seven-Up pete

for the period from January r, L995 until the end of the 1-995

Mont.ana legislat.ive session.

3. Part I of t.he L-5 requires the principal to list the
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nar.i nrl r'rrrrorarf hrr l- ho rannrf earran _TTn Daf a 'l .i -F^^ rl-ro f nl I nr^ri nays! rvu vvvE!sq vJ urrE !slJvr u . DEVEIT-uP rcLg f f SLcu L-IIE !uJIUWf IIl:j

lobbyists: Richard Lambert, E. Michael Schern, Charles M. Rose, and

James Vofberdinq.



4. Part rv of the L-5 requires the principal to list
rI I ol^rl-rrri ncr crrnenr]i |- rrreg lrrz rra'1- a6r6rrrrll f ar f ha ronnr1- j na nari nrlv^yurrvruu!eD pI uqLEyury ru! urrE !spvr LrIIg l,cl_LUu.

rncluded as categorj-es of expenditures are "salaries or partr

thereof I' and "office expenses rel-ated to lobbying". seven-up pete

listed no lobbying expenditures on the L-5.

5. Part V of the L-5 requires the principal- t.o "list each

official act.ion on which an effort was exerted to supporc, oppose,

or modify. " Seven-Up Pete listed the following legislative bills

which it supported: House Bill (HB) 4L3, HB 338, HB 410, HB 501, HB

263, Senate Bill (SB) 330, SB 331, SB 115.

6. Seven-Up Pete's L-5 is signed by Charl-es M. Rose, and

dated M:rz ?o 1995. It was filed wit.h t.he Commissioner^ on Marz ?-lJv t vrr |rs1 JLI

L995.

7 . James D . .Tensen, Execut ive Director of the Montana

Environmental- fnformation center (MErc) , f il-ed the complaint

against seven-up Pet.e on July 7, L995. Mr. Jensen and MErc allege

that Seven-Up Pete failed t.o report lobbying expenditures on the L-

5 dated May 3 0, ]-995. The complaint states that. Mr. ,Jensen

Wi f neSSed emn-l .lvees of Serren-TTn PcJ- c l- cq1- i F.'i n- nn 'l aa.i ql :J- i nn rnduup v! uevstr vy 19us uEDurlyrrry vrr rgyfv*.4

that he does not believe they were volunteering their t.ime. Mr.

Jensen alleges that seven-Up Pet.e viol-ated Mont. code Ann. ss 5-7-

208 and 5-1-209 by failing to report expenditures for lobbying. He

also cfaims t.hat. Seven-Up Pete knowingly filed a false report,

which constitutes the criminal offense of unsworn fal-sification to

authorities.



8. seven-up Pete fil-ed another L-5 on July 10, 1-995, which

it designated as a "supplement,t to its May 30, L995 L-5. The

supplement contains only one change from the May 30, IggS L-5,

listing the following lobbying expenditures in part rv of the

report: $195 .19 for salaries and $20.00 for office expenses related

to lobbying. The Lotal of lobbying expenditures cl-aimed on the

July 10, 1995 L-5 is $215.19. The JuIy 10, 1995 L-5 is signed by

Charles M. Rose.

9. Charl-es M. "Chucktr Rose is t.he Manager of Regulatory

Affairs for Seven-Up Pete. He is responsible for acquiring the

necessary permits to explore and develop the gold mine west of

Lincol-n. He afso disseminates oublic information and deal-s with

government agencies involved in the permitting process. He is a

ful1-time employee of Seven-Up Pete, and his annual salary is

$58,000. He has been registered as a lobbyist for the company

sl_nce Lv9 3 -

10. During the a995 legislative session Mr. Rose sat in on

hearings regarding sB 3 3 0 and sB 3 3 l- , which deal-t with water

quality. He did not testify and did not conduct any lobbying with

respect to those bills. He stated that he attended the hearinqs to

learn about the potential changes in the law, and to determine

whether any changes would affect the permitting process as it

rel-ates to the mine for which Seven-Up Pete was formed.

l-1. Mr. Rose offered less than one hour of testimony in

support of HB 501, which dealt with civil actions challenging

decisions of the Board of Land Commissioners.



12. Mr. Rose offered less than one hour of testimony in

support of SB 11-5, which dealt with ethics f or public of f icial-s and

employees.

1-3. Mr. Rose also had brief hallway meetings with

Rcnresenf al- irrss .Tohn Cobb and Chase Hibbard, which he estimated

l-asted less than three minutes apiece. He also attempted to speak

with Representative Rick Jore concerning a bill, but Rep. Jore was

(]n h.j s warz f o - L^--i-^ --.i did not have time to tal_k.vrr rrrp wqI Lv a rlgq! rrfy qrrl

L4. Mr. Rose stat.ed that he did not claim any lobbying

expenses on Seven-Up Pete's May 30, 1995 L-5 because he did not

reaL:-ze that. testifying on bil1s was considered lobbying. He

stated that he believed lobbying involved more direct. contact with

I acri sl ators. such as l-unches, entertaining, etc. He stated he
lvY+vreev! lJ t

first became aware that testifying and other contacL with

I ecri ql af ors r-r-rrrl d l-re I ohhrzi ncr when he Iearned of t.he complaintIsY lDrquv! D vvurv tvppl LLLY

filed by Mr. Jensen and MEIC. Mr. Rose insisted that he did not.

knowingly submit a fal-se report; he simply did not realize t.hat his

activities and any associated expenses were reportable lobbying

expenditures.

15. E. Michael Schern is the Project Manager at. t.he Seven-Up

Pete's mine wesL of Lincol-n. When first hired by Phelps Dodge

Mining Company he had no lobbying duties. More recently, however,

the company has registered its top managers as lobbyist.s. Although

hc is reoisfercd as e lohbwist for Seven-Up Pete, he stated that herrs rD luYrp

has not done any lobbying in Lggs. His primary contact with the

Montana Legislature in 1995 has come from speaking with Mr. Rose.



1'6. Mr. schern stated that he, l-ike Mr. Rose, did not realize
that testifying on a bil-l- was lobbying. He believed anyone could
t- oqt- i frr ^n = bill without ho'i na ^^nc'i dered to be lolri-rrr.i ncr T{cvvrlp !su! 9s uv v9 rvvv)/ rtrY . ttg

thought lobbying invol-ved more direct personal contact with

legislators, such as buying them meals or gifts, or entertaining

t.hem. Mr. Schern stat.ed that Seven-Up Pet.e did not intentionally

fail to disclose lobbying expenditures. He st.ated that the company

made a mistake, and corrected it as soon as it became aware of the

mistake.

1-7. Upon learning that t.he May 30, 1-995 L-5 was inaccurate,

fol-Iowing the f iling of t.he complaint by Mr. Jensen and MEIC, Mr.

Schern and Mr. Rose made the necessarv cal-culations to enable them

t.o fil-e a revised L-5. Thev calcul-ated an hour for each bitl on

which Mr. Rose either sat in or testified at the hearing, and an

hour for each contact or attempt at contact with a legislator.

They made these calculations even though each activity only took a

fraction of an hour. Tharz r'nmnrrl-ad 1-ha rannrl-ari :mnrrnJ- hrr

al-l-ocating seven hours of Mr. Rose's annual salary to the lobbying

activities. They then added $20.00 under the "office expensestl

category, for copying charges. The revised L-5 was signed on July
1n 1qotr }-' Mr. Rose, and fil-ed on that date with t.he-v I

Commissioner' s office.

18. The ,IuIy 10, 1995 L-5 fil-ed by Seven-Up Pete appears to

accurately report. t.he lobbying expenditures of Seven-Up Pete for

1- hc rorrnr1- i nr^r ncri rrd .^rrcred hw the 1.pnnrf Qi nna Mf . ROSe t Suvv9!vv pI urru

annual- salary is $58,000, his hourly salary (in a 2,080-hour work



year) would be #21.884615. Seven hours multiplied by #2i.88461,5

equals $195.19. No evidence of additional lobbying expend.itures by

Seven-Up Pete during t.he time period in quest.ion has been discl-osed
1-.' Fi-.i - ir..^-F.i^-r.i ^-py Lrrf D rf,tvEbL_L9ctL_LUII .

a9. Richard Lambert is the Chief Mine Engineer on Seven-Up

Pete. He is responsible for the planning and design of the mine

and facility layout. Afthough he is registered as a lobbyist for
Sarran -TTn Doi- a _ he has alnnc -^ I nl.rl.rvj na i n L995 .t rre rvvvl lrrY r

20. ,James Volberding is the Chief Geologist for Seven-Up

Pete. Alt.hough he is registered as a lobbyist for Seven-Up Pete,

he has done no lobbying in 1995.

27. Although Mr. Jensen's complaint letter alleges that he

"witnessed employees who are registered lobbyists of ISeven-Up

Petel testifying on legislat.ion", he stated that. he only saw Mr.

Rose testify on bi1ls.

STATEMENT OF FINDINGS

A "princi-pal" is a trperson who employs a lobbyist.. " Mont.

Code Ann. S 5-7-r02(a2). A "lobbyist" is a person rrwho engages in

the practice of lobbying for hire." Mont. Code Ann. S 5-7-

102 (8) (a) . "Lobbying for hirerr is defined as including:

act.ivities of the officers, agents, attorneys, or
employees of a principal- who are paid, reimbursed, or
retained by the principal- and whose duties include
lobbying.

Mont.. Code Ann. S 5-7-L02 (6) (a) defines "Iobbying" as:

the practice of promoting or opposing the introduction or
enactment of legislation before the legislature or the
members of the legislature by a person other than a
member of the legislature or a public official



Mont. Code Ann. S 5-7-2OB requires principals to fil-e with the
f-nmmi ccinna- norindin rannrf s Of n:rzmpn'|- s made fOf the nttrnosF of!eyv! uD v! yqyttlEIILD lllqUg LU! LIII- yu!ts/vDE V!
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certain specified categories, including "salaries and fees" and.

t'other of f ice expenses. I' Mont. Code Ann. SS 5-7-2OB (5) (a) (v) and

(viii). The Commissioner has, by administrative rule, clarified
reporting requirements for principals whose employees engage rn

lobbying act.ivities:
(1) Pursuant to S 5-7-208(5) (a), MCA, reports filed by
principals shaIl dj-sclose fees and salaries, paid to
lobbyists, in the followinq manner:

(b) If the lobbyist is a fuII-time employee or officer of
the principal, and his duties incfude tobbying, the
salary may be allocated on a daily basis or on an hourly
basis. If computed on an hourly basis , a fraction of an
hour shal-l be counted as an hour.

Mont . Admin. R. 44 .1,2 .203 -

When the above statutory and regulatory provisions are

considered it is apparent that testimony before a legislat.ive

commit.tee in support of legislation, by an employee whose duties
j-nclude lobbying, is a lobbying activity for which expenditures

mttsf kre ran6rferl l-rrz j-hc 6r.i-^.i ^-'1 mL^ T,-6 rar^r6r1- ri:i-arl M:rr ?nuuu vJ urre y! rrruryq! . f t]c e gJLUV Irqy J W r

1995, filed by Seven-up Pete, should have disclosed t.he portion of

the salary paid to Mr. Rose allocated to his lobbying activities

before the 1995 Montana Leqislature.

Mont . Code Ann " S 5 -'7 -20 9 sLates that a principal- "who

knowingly files a fal-se, erroneous, or incomplete statement commits

the of f ense of unsworn f alsif icat.ion to authorit.ies. " There is



insufficient evidence that Seven-Up Pete knowinqlv filed a false

report. Unsworn fal-sification to authorities is a misdemeanor

criminal offense defined by Mont. Code Ann. S 45-'7-203 Under

Mont. Code Ann 5-7 -209 the offense must be committed

"knowingfy." Mont. Code Ann. S 45-2-LO1(33) defines "knowingly" as

follows:

. tAl person acLs knowingly with respect to conduct
or to a circumstance described by a statute defining an
of f ense when t.he person is aware of the person, s own
conduct. or that the circumstance exists. A person acLs
knowingly with respect to the result of conduct d.escribed
by a stat.ute defining an offense when the person is aware
that. it is highly probable that the result wil-l be caused
by the person's conduct.. When knowledge of the existence
of a partj-cular fact is an element of an offense,
knowledge is established if a person is aware of a high
nrnhel-ri I 'i f w of i f s exi sf enr-e Flrrrli rral enf terms. such as
"knowing' or "with knowledge", have the same meaning.

Applying this definition, to establ-ish a violation in t.his case it

would be necessary to prove beyond a reasonable doubt that Seven-Up

Pete was traware of a high probability" t.hat the May 30, 1995 L-5

cont.ained false/ erroneous, or incomplete statements. The

investigation has disclosed insufficient evidence that Charles

Paca Mi nhaal SChern . or An\/ o'l- her Serren -TTn pef e nf f iCialS Wefe/ r1!vrrqer pvrre!rrl vurru! uuvLrr vp ! 9uu v!I

aware of a high probability that the information contained in the

initial report was incorrect.

Mont. Code Ann. S 5-7-305 al-so provides that violation of the

nrnrri ci nnc nf t'i tl o E ch:nt-or ? Man.t- an- a^^ay!vv f DrvtrD v! Lf LIE J I Lr'IIa|/u9! t I r'lvrruqrra uuuE

mi sdemean.)r - r-lr me\.r srrkri ect the of f enderLLVL I

penalties. As noted, Lhe invest.igation has not

evidence

rELC.

Annn1- at_arl mrrr 1..onrrrrvuqLEg ttrqy ug a

to civil monetary

revealed sufficient

of an intentional- violation of the statutes bv Seven-Up

NeverlheIess, there is evidence that Seven-Up Pete



negligently violated Mont. Code Ann. s 5-7-2og by failing to report
the lobbying expenditures in it.s May 30, 1-995 report. Reasonable

inquiry woul-d have disclosed t.he above-cited st.atutes and rules,
wlr-i nl'r ranrri ra ranrrrl- i nn nF f he Crrncnrli f rrlgg.v! urtg s^}/grruJ L u

Based on the facts and these findinqs, I will confer with the

Attorney General and the Count.y Attorney concerning what

enforcement action, if any, shoul-d be undertaken. Mont. code Ann.

s 5-7-30s.

DATED t,hiS day of August , 1995.
fr tt'-t,/i// ' ,(d{{/r,*.h^*--T__
- //Ed Ar@nbright, Ed. D.

Commissioner of Political Practices


